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June 11, 199%

Richard B, Smith, Ezq.

Premerger Notification Office
Federal Trade Commission

Sixth & Pennsylvania Avenue, NW
Washington, [3.C. 2(:530)

Diear MHok:

As you requested, thix leller surmmarizes a unique fact pattern: and jssues af
interpretation under the Hart-Scoti-Roding Act and 1ts implementing regulations. After
you and your colleagies have an opportinity to review it, I wonld appreciats it if you
would confirmn that no filing 18 required.

Bagkground

Compury A, o vg poration that 1s a4 §100 million person, formmed a wholly-owned
subsidiary (“Sub™) and conbibuted o it 4 line of business. Subsequently, Compariy A
sold a Z0% equity interest in Suk: 1o Company B, also & carporation thet is alse a
§£100 million pergon, Company B 3 interest in Sub taok the form of prefemmed stock thar
meluded the right to voie for direetors. The acguisition was subject to the HSR Act,
filings were made, and the waiting period expired withonl the issuznee of a second
request, Az aresult of this transaction, Company A held a B0% cquity intezest in Sub (in
the form of common stock) and Company B held a 20% equity interest in Sub {in the

form of preferred siock).

For business reasons that are not germane to thy issuss before you, Company A
2nd Company B wished to albocate the first $20 million of the losses of Sub entirely to
Company B. Profits would be allocated 80420 subject to the rights of Company B ss s
prefered stockholder. Unfontugately, alter consideration of applicahle assounting rules,
il was defermined that losses could not be allocated mmerely by contractual agresment, A
partnership form, hawever, would allow the parties to achicve their accounting
ehjectives. In erder to uchieve their accounting objectives, Compeny A and Company B
coniributed their respective interests in Sub to & newly formed partnership (the
“Parmership™). Besause a parinership does not 1ssue voling securities, no HSR filmg was
required under 301.40.
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To further complicate matkers, Company A and Compauy B ldier determinted (hat
& limited liability company would be preforable to 2 partnership as a vehicle for holding
the Sub steck and achisving the parties’ accounting chjectives. Accordingly, Company A
and Company B formed a limited hiability company (the “LLC™) by directing the
Partnership o cantribute their respective intarasts in Sub to the LLC. Bacause the LLO
did not jszuc voting securities; no HSR filing was required under 801.40.

The tomms of the LLC agresment are unigue and ace tailored te meet the purties”
accounting objective of allocating the first 520 million of the losses of Sub entirely to
Compuny B. The LLC it as much a8 possible structured as & pass-through entity.
Company A and Company B retain all four indicia of heneficial ownership of their
respective interest in Sub slock,.

1. Rizhein Vate Company A retain lhe right to direct the voting of the common
stock of Sub and Company B rtain the right to direct the voting of the %%

preferred stock of Sub.

2. Risht ro Dividends. All comatnon stock dividends are passed through to
Company A and sl preferved stock dividends are passed throngh to

Company B.

3. Risk of Gain oy Loss. All proccods from the dispesition of the commen stack
are pagsed through to Company A. All proceeds from the disposilion of the

preferred stock are pasged through to Company B.

4, fpvestment Digcretion. Company A offectivoly retaing the ponver tn comfral
disposition of the commaon stock and Coinpany B effectively rarzins the right
to coptrel the disposition of the preferred stock. The dispositing by either
Coropany of 1ts interest in Sub can only be achisved by disposition of that
carmnpany’s interest in the LEC, which is subject to a right of first refitsal in
favar of first, the L.T.C and gecond, the other member of the LLC. The LLC

| may dispose af its holdings in Sub but ondy with the unanimous written
consent af Company A and Company B.

Company A and Company B now wish to digso]ve their relationship and have
Compuarry A buy cut Corapany B's preferred stock interedt in Sub, The precise form of
this transaction has met becn determined bul could invelve: (1) an acquisition of
Company B*s L1C intercst by Company A, (2) the dissoletion of the LI.C, disinibution af
the Sub cammen stock to Commpany A and Sub preferred stock to Company B, und the




. |

Richard B. Smith, Exq.
Juoe 11, 1998
Page 3

gale of the prefered stock by Company B 1o Compagy A. or (3] somc other transaction o
transactions that will result in Company A holding | 00% of the outstanding veting

securities af Sub.

HSR Analysis

I am secking confirmation that the ransaction described above witl not be
teportable regerdles: ol ils fonw, -

in Seenario #1 sbuve, the acquisilion of Company B'r intereat in the LLC by
Company A should not be reportable. Decauss the LIC interests are not assets or voting
securities for IISK purposcs, their acquisition is not reportable. By virtue of the
acquisitien from Company B, Compuny A will bald 100% of the sutstanding LLC
interegts which {3 decmed to be an acquisition of the assels of LLC. This asset
acequisition i potentially 2 reporiable event, Inthis cage, however, because (1) the oniy
assets of the L1 are voting secuzitics of Sub and (2) Company A {s already desmed 1o
hold 100% of the outstanding veting securitics of Sub by virtue of its 80% conirolling
interest in the LLC, fhe devmed asset acquisitien should be exemnpt pursuant to 15 U.5.C.

§ 18a(c)(3).

In Scenario #72 ahove, the distribution of Sub commen stock to Company A
should be exernpt under 15 U.5.C. § 18a[c}3) for the resaons noted above, The
distribubion of Sub preferred stock to Company B should be exernpt ander 16 C . F.E.

§ £02.21 since Cornpany B will not be oxceading the awotification threshold for which it
was clearcd tess than five years earlisr, Alternatively, Cornpany A std Company Bs
acquisition of Sub stock in the dissolution could be regarded as not aver: suhjcct to the
HSR Act, Given the unigue siructure of the L1.C and the partnership that preceded it, the
transfer of the Soh corronon and preferred stock o the Partnership and later the LLC
should not be regerded as divesting Company A and Company B respoctively of
beneficial svnership of their common and preferred stock inverests in Sub, I

Company A i regarded a2 majnt=ining beneficial ownership of its 80% equity interest in
Sub and Cormpatiy B is regarded as muinteining benelicial ownership of its 20% squity
interast {n Sub, then the dissclutian of the LLC will not transfer the bencficial ownership
of any essets or valing secirities and therefore will nol be zubject to the HSR Act.
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After you have had an cpportunity to consider these 1ssues, I would approciate it
if you could confirm the analysis ebove. In the meantime, I would be happy to provide
further information or clarification 11 that would be nseful. I look forwad to speaking to

FOu ador.
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